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Slide Materials

Á To download a complimentary copy of todayôs slide materials, 

please follow these instructions:

1. Go to www.krollontrack.com/events

2. Scroll down to the ñEvent Materialsò section.

3. Select todayôs presentation, ñSocial Media: Discovery 

Friend or Foe?ò 

4. Enter ñFebruaryò as the ñUser IDò and ñwebinar021611ò as 

the ñPassword.ò



2

M. James Daley, Esq.

ÁPartner at Daley & Fey LLP, Kansas 

City, Kansas

ÁCombines 30 years of complex 

litigation experience and a Masters 

Degree in Management of 

Information Services to provide a 

variety of legal and consulting 

services regarding e-discovery, data 

privacy and e-records management 

ÁCo-Chairs The Sedona 

Conference® Working Group on 

International Electronic Information 

Management, Discovery and 

Disclosure (WG6)
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Rhea Frederick, Esq.

ÁClient Relationship Manager, Kroll 
Ontrack

ÁWorks regularly with Fortune 500 
corporations to develop the most 
defensible, efficient and cost-
effective approach when facing 
discovery or regulatory demands

ÁAn expert in trends and legal 
responsibilities associated with 
electronic evidence

ÁGuides clients through all phases 
of the Electronic Discovery 
Reference Model, ensuring 
compliance and efficiency at every 
stage
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Discussion Overview 

ÁRising Importance of Social Media

ÁCase Law Developments

ÁPreservation, Collection & Production Challenges 

ÁManaging Social Media
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Rising Importance of Social 
Media
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Rising Importance of Social Media

We gather evidence where people interact. As 
interactions increasingly take place on social media, 

that is where we will go to find evidence

If Facebook were a country, it would be the worldôs 

third largest, behind China, India and ahead of the United States
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Rising Importance of Social Media

ñlove how the company 

allows a psychiatric patient 

to become a supervisorò 

Facebook
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Case Law Developments
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Discoverability: Social Media

ÁFederal Rules of Civil Procedure 26(b)(1) permits discovery of 

electronically stored information (ESI) ñregarding any non-privileged 

matter that is relevant to a any partyôs claim or defense.ò

ïInformation contained on social media is ESI, and therefore 

generally discoverable

ÁPrivate vs. Public?

ïSocial media discovery disputes often focus on this distinction.

ïMost courts have so far considered private material within the scope 

of discovery

9
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ÁDefendant sought discovery of current and 

historical data from the plaintiffôs Facebook 

and MySpace accountsðboth public and 

private.

ÁPlaintiff objected to producing private 

information.

ÁThe court rejected this argument and ordered 

production: ñprivacy is no longer grounded in 

reasonable expectations, but rather in some 

theoretical protocol better known as wishful 

thinking.ò

-Romano v. Steelcase Inc., 907 N.Y.S.2d 650 (Sept. 21, 

2010).

Discoverability: Private vs. Public
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ÁDefendants sought production of the user 

names, log-in names and passwords granting 

access to the plaintiff's Facebook and 

MySpace accounts

ÁPlaintiff contended communications 

shared among private friends on social 

network sites are confidential and thus 

protected against disclosure

ÁDenying this request for a ñsocial network 

site privilegeò court ordered plaintiff to 

preserve existing information and provide user 

names and passwords to defendantsô counsel
-McMillen v. Hummingbird Speedway, Inc., No. 113-

2010 CD (C.P. Jefferson Sept. 9, 2010). 

Discoverability: Private vs. Public
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Discoverability: Stored Communications Act

ÁStored Communications Act (SCA) prohibits Electronic Communication 

Service (ECS) and Remote Computing Service (RCS) providers from 

knowingly divulging the contents of a communication it stores unless the 

divulgence is to an intended recipient of such communication or express 

permission from the sender is obtained

Does the Stored Communications Act prohibit 

production of social media?  


